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NEWSLETTER OF 28.03.2014

YBaxkaemble rocnoja!

Hactosamum Mbl uHpopMupyem Bac o Tom,

yro 18 wmapra 2014r. MuHUCTEPCTBO
¢unaHcoB Poccuiickoin Penepanuu («PP»)
onyb6siMkoBasio  npoekT  DenepasbHOTO

3akoHa «O BHeCeHMHU HU3MEHEeHUHW B 4acTH
nepyto u BTopyto HK P® (B wuyactu
HaJ10r006/10°KeHUS NpUOBLIU
KOHTPOJIMPYEMbIX MHOCTPAHHBbIX KOMIAHUHU
Y NoBbilIeHUS 3PEKTUBHOCTU HAJIOTOBOTO
aIMUHUCTPUPOBAHUSA MHOCTPaHHBIX
OpraHU3aLui)» («3aKOHONPOEKTY).
[IpuHaTHe JIAaHHOTO 3aKOHOINpoeKTa
HOBJIeYeT BO3HUKHOBEHHE HOBBIX
TpebOBaHUM IO yBeJOMJIEHHIO HaJIOrOBBIX
OpraHoB, a TaKXe HHbIX HaJIOTOBBIX
00513aHHOCTEl, BbI3BBAaHHBIX  BHEJAPEHUEM
MHCTUTYTa KOHTPOJMPYEMbIX HHOCTPAHHbBIX
KoMnaHu# B Poccum.

3aKOHONPOEKT HallpaBJieH Ha BBeJieHHE B
poccuiickoe  HaJIoroBoe  NpPaBO  HOBOWU
KOHILIEMIIUU 0 KOHTPOJIUPYEMbIX
MHOCTPaHHbIX KOMIaHUSX U Ha
BOCIIPENSATCTBOBAHUE M CII0JIb30BAHUIO0
POCCUHWCKMMH HaJIOTOBBIMU pe3uJIeHTaMHU
pa3HOOOpAa3HbIX CXeM C [pPHUBJIEYEHUEM
0dPUIOPHBIX IOPUCAUKI UK. JlanHas
3aKOHO/|aTe/ibHAasi HWHUIUATHBA, KOTOpas
HIMPOKO O0OCYX/JaJjlach C Hayasjla MPOIILJIOro
rojia, NpejCcTaBJsieT COO0U pelnTeJ bHbIN
mar B 60opbbe ¢ odPUIOPHBIMU KOMIAHUSIMH,
HavaTtou [Ipeangentom PD npu nmoapepxkke
[IpaBuTenbcTBa PO.
Hosblli UCMOYHUK ons
HA/102006/10#CEHUSL:

yeseil

B mpoekTe 3akOHa rOBOPUTCS, UTO HaJIOT
oyzer yIJIauMBaThCs Ha 4acTb
Hepacrpe/ieJIeHHOU NPUOBLIU
KOHTPOJINPYEMOW WHOCTPAHHOM KOMIIAHWH,
NpUHAJIeKaLLYI0 pOCCUMCKOMY
HaJIOTOBOMY pe3uJleHTy. JTO 00603Hayaer,
4TO NpUOHLIb KOHTPOJIUPYEMOU

Dear Sirs/Madams,

On March 18, 2014, the Ministry of Finance
of the Russian Federation (“RF”) has
communicated to the public a draft of the
Federal Law “On introduction of
amendments to Part One and Two of the RF
Tax Code (with respect to taxation of
controlled foreign companies’ income and
enhancement of efficiency of their tax
administration)” (the “CFC Bill”). This CFC
Bill, if adopted into legislation, will
introduce new reporting and tax
obligations in connection with the use of
qualifying controlled foreign companies in
Russia.

The Bill aims to introduce into Russian tax
law the brand new concept of qualifying
controlled foreign companies and to
discourage Russian tax residents to use
various off-shore vehicles. This legislative
initiative, being broadly discussed since
last year, represents a decisive step in the
anti-offshore campaign recently launched
by RF President and supported by RF
Government.

New basis for taxation:

The draft law states that Russian tax shall
be paid from a portion of undistributed
profit of a qualifying controlled foreign
company that is owned by a Russian tax
resident. This means, that the profit of a
controlled foreign company shall be
imputed as taxable profit of a Russian tax
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VHOCTPaHHOU KOMITaHUU oynet resident controlling such company.

YYUTBIBATBHCA [JIsT HAJIOT00OJIOKEHUs, KakK
HENOCPEJCTBEHHO TMPUOBbLIb POCCUUCKOTO
HaJIOTOBOTO pe3U/ieHTa, KOHTPOJIHUPYIOIETo
TaKylo KoMmIaHHuio. TakuM o6pa3oM, 3Ta
npubblIb  OyZeT o6JlaraTbCs HAJOTOM IO
CTaBKaM, OObIYHO  MPUMEHSEMbIM B
OTHOLIEHUHU JI0X0/I0B POCCUMCKUX
pesugentoB (to ectb, 20% - a4
opuaddeckux Jul U 13% - a1 Gusandeckux
JIuL).

Hasoroo6siaraemasi npu6blJib MHOCTPAaHHOH
KOHTPOJINPYEMOMU KOMIIAaHUU oyner
pacCUMTBHIBAaTBC B COOTBETCTBUHU  C

npaBUJaMHU Hajoroob6sioxkeHuss P®, mpu
3TOM, CYMMBI NpUOBLIU JlOJIXKHbI
MOATBEPKAATHCSA durHaHCOBOU

OTY€THOCTbIO U HHBIMH COOTBETCTBYIOIIMMHU
AOKYMEHTaMH TaKOW KOMIIaHUH.

[loHamue «KoOHmMpoaupyemoll UHOCMPAHHOU
Komnauuu» («KHUK»):

CorslacHO  3aKOHOIPOEKTY,
VHOCTpPaHHbIe
paccMmaTpuBawTca kKak KUK:

caeayroime
OpraHusaluu

1. KoMnaHuu, KOTOpbie OJHOBPEMEHHO

Therefore, this profit shall be taxed at the
rates normally applied for income of
Russian residents (i.e., 20% for legal
entities and 13% for individuals).

Taxable profits of a controlled foreign
company shall be calculated pursuant to
the RF tax rules; the amounts of profit shall
be supported with accounting reports and
relevant documents of such controlled
foreign company.

Definition of Controlled Foreign Company
(“CFC”):

According to the Bill, the following foreign
entities are treated as CFCs:

1. Companies that simultaneously have the

OTBE€YAKOT CAEAVIONINM YCIOBUAM.:

following features:

[.  He npusHawTCcA HaJIOrOBbIMU
pe3useHTaMu PO jia nenent

HaJ10roo6J10XKeHud;

II. AsasarwTcsa HaJIOTOBbIMHU
pe3uieHTaMu CTpaH,
BXO/AILIUX B CIIUCOK
0 dIIOPHBIX 30H,
YTBEPXKAEHHBIN

MuHuctepcTBoM prHaHCOB PP
(«Cnucok 0P uIOPHBIX 30H»);
[II. KoHTpo/supyWOWMMHA JULAMHU

3TUX KOMIIAHUH  SABJISIOTCS
HaJIoOrTOBble pe3uJieHTbl PO
(opranusanuu WU

dusnueckue 1uLa);

IV.  AKIHWHM KOMIIAHWK He MPOIILIU
npoueaypy JIUCTUHTA W He
ObLIU JlONyLeHbI K
006palleHUI0 Ha OupKax,

I. Treated as not tax residents for RF
tax purposes;

II.  Treated as tax residents of countries
that are in the list of off-shore zones
approved by the RF Ministry of
Finance (the “List of Off-shore
Zones”);

[II. Controlled by persons who are
Russian tax residents (both legal
entities and individuals);

[V.  Shares of such CFCs are not listed at
the stock exchanges included into
the list approved by the RF Central
Bank (e.g., NYSE, LSE, HKSE etc.).
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BKJIIOUEHHBIX B  IepeyYyeHb,
yTBEPXKAAaeMbIU 1B PO
(manpumep,  Hrpro-Hopkckasg,
JlongoHckasi, ['oHr-KoHrckas

$OoH10BbIE OUPIKHU).
2. HHble cTpykTypel (B 4actHoctH, 2.0ther  structures (in  particular,

MMapTHEPCTBO, TOBApPHIIECTBO, HWHAA

dopma OCylleCTBJIEHUS
KOJIJIEKTUBHBIX WHBECTULUN),
CO3/laHHbIE 6e3 06pa3oBaHUA

IOPUAUYECKOTO JINI]A B COOTBETCTBUU
C 3aKOHOJATEJNbCTBOM CTpaHbl U3
Cnucka odPUIOPHBIX 30H, KOTOpbIE
BIIpaBe OCYIECTBJISATh
npeAnpUHUMATENbCKYIO

JlesITeJIbHOCTb B HMHTepecaX CBOMX

Y4aCTHHUKOB (6eHedunapOB,
JlOBepuTesied, HUHBIX JIUL), TpHU
YCJA0BUH, YTO KOHTPOJIMPYIOIIUM
JIMLIOM [JAaHHOW KOMIAHWUM SIBJSIETCS
HaJIOTOBBIN pe3uZieHT PO
(«CTpykTypa»).

[loHsiMue «koHMpoAupyrwez0 Auyax»:

CorJytacHo 3aKOHOIIPOEKTY,
KOHTPOJIMPYIOIHUM JIMIIOM KOHTPOJIUPYeMOU
MHOCTPAaHHOM KOMIAaHUM WJIU CTPYKTYpbl
NpU3HaeTcs JIALIO, obJsiajarwoliee
C/leAyIOLUIMMU IPU3HAKaMU:

. B cuay npaAMoro HUIU KOCBEHHOIO
y4acTUsl B OpraHu3aluy, JU60 HHBIX
OTHOLUEHUW MeXJy TaKHUM JIMLOM U
opraHu3alyei OHO MOXKeT OKa3bIBaTh

onpejessuiee BJIMSIHHE Ha
pacnpejiesieHue NpUOBLIU
OpraHu3aluy;

II. Ono CIIOCOOHO OKa3bIBaTh
onpejiesisilollee BJWSHWE Ha JIUIO,
OCYILECTBJSAOIIEE ynpaBJieHUE

akTuBaMu CTPYKTYpBHL.

KoHTponupyomum JMLOM, B YacTHOCTH,
INPU3HAETCS JULO, [10J151 Y4acTUsI KOTOPOTO B
OpraHM3alM¥, COBMECTHO C CyHpyroMm |
(M)  HecoBepUIEHHOJIETHUMHM  [JIeTbMH,
JIN60 UHBIMU JMLaMU (€ y4eTOM crequPpUKU

partnerships or other forms of collective
investments) created without formation of
a legal entity under the laws of the
countries from the List of Off-shore Zones
that perform entrepreneurial activities for
their members (beneficiaries, principals,
other persons) if a Russian tax resident is
the controlling person of such structure
(the “Structure”).

Definition of Controlling Person:

Pursuant to the Bill, a controlling person of
a controlled foreign company or a
Structure is a person who:

[.  Can have a decisive influence on the
distribution of profit, by virtue of
direct or indirect participation in
the company or any special
relations with it;

[I. May have a determining influence
on the person managing the assets
of a Structure.

In particular, controlling person is a person
who participates in the organization jointly
with a spouse and (or) minor children or
other persons (depending on the nature of
such relationship) when such participation
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TaKUX OTHOILEHUH ), cocTaBiseT 6osiee 10 %.
Heobxodumocmsv ygedomieHusi:

HasnoroBbie pe3ungeHTbl P® 6yayT 06513aHbI
Npe/oCTaBAsATb B HAJIOTOBbIM OpraH 1o
MEeCTY CBOEro HaxOXJieHUs yBeJoMJeHUe 06
y4aCTUM B MHOCTPAHHBIX OpraHU3alUsX,
ecqu J0Jis UX y4yaCcTUus B HHOCTPAHHOH
KOMIIAHUU COCTaBJisseT He MeHee 1% wuau
OHU SIBJISIIOTCS KOHTPOJIMPYIOIUMHU JIUIIAMHU

Takol KOMIIAHWU, JIU60 OHU HUMEKT
dakTuyeckoe mpaBo Ha Jo0xoh CTPYKTypbl
WU NPU3HAIOTCSA KOHTPOJIUPYIOUIUMHU

JMLaMy Takou CTPyKTYpBHI.
Cankyuu:

3aKOHONPOEKT MpeJlycMaTPUBAEeT BBeJEHHE
HOBBIX BHM/JIOB OTBETCTBEHHOCTU. Tak,
HenpeJCTaB/eHWe HaJoroBoMy opraHy P®
nokyMmeHTOoB 0 KUK, 1160 npeacTaBieHue ux
C HeJOCTOBEPHbBIMU CBeJEHUSIMHU, BJIEUET
Ui KOHTpOJIMpYylllero Juina mrpad B
pasMepe 100 Tbicau py6.Jied (B HacTosliee
BpeMs skBUBasieHTHO USD 2 800). HeynsaTa
WM HeMNoJiHas yIJjlaTa HaJiora Ha J0XO0/[ibl
(mpu6bLIb) MHOCTPAHHOW KOMIIAHUHU MOXKET
nosJsieyb mtTpad B pasmepe 20 % OoT cyMMblI,
KOTOpas 0J/KHA Oblyia 06J1araThCsl HAJIOTOM.

Kpumepuu HA/10208020 pesudel-lmcmea:

B ponosiHeHue K HOBbIM npaBusiam 0 KUK,
3aKOHOJZaTeJlb  pacCLIMpPHUJI rnepevyeHb
KpUTEpUEB HAJIOrOBOro pe3ujieHCcTBa B PO.
Takum 06pa3oM, UHOCTpPaHHAsA OpraHU3aLUs
OyZleT CYMTaTbCAd HaAJOTOBBIM PE3UJEeHTOM
P®, ecsan BbINOJNIHAETCA XOTS Obl OJHO U3
CJIeyIOIUX YCIOBUM:

[.  3acepmanuda coBeTa  JUPEKTOPOB
(uHOTrO PYKOBOJALLETO opraHa
OpraHMU3alLuu) IPOBOJATCA Ha
TeppuTopuu PD;

II. PykoBopgdiuee yIlpaBJeHue
opraHu3sanuen 06BIYHO

ocyiecTtBJsieTcs u3 PO;

constitutes more than 10% of the capital.
New Reporting Obligation:

RF tax residents will be required to file
with their local tax authorities a
notification about their participation in any
foreign organizations if their share in a
foreign company is in the amount of not
less than 1% or they control such
company; or if they receive income from a
Structure or control such Structure.

Sanctions for non-compliance:

The Bill provides new types of liability. For
example, a failure to provide documents
about a CFC to the tax authority or
providing them with misleading
information will be punished with a fine in
the amount of 100,000 RUB (currently
equal to USD 2,800) for the controlling
person. Non-payment or incomplete
payment of tax on profit of CFCs may result
in a fine in the amount of 20% of the
amount of the profit that has to be taxed.

Criteria of tax residence:

In addition to the new CFCs rules, the
legislator significantly expanded the list of
criteria for tax residence identification.
Thus, a foreign organization is a tax
resident in the REF, if, at least, one of the
following is met:

[.  Meetings of the Board of Directors
(any other executive body) are held
in the RF;

[I. Executive management of the
organization is conducted in the RF;
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[II. TsaBHBbIE (pyxoBogsiiue)
JIOJDKHOCTHBbIE JIMI[A OpraHU3alUu
OCYILLECTBJISIIOT CBOIO JIeSITEJIbHOCTh B
P®;

IV.  DByxraatepckud y4eT OpraHusanuu
BejeTcd B PO u (Wau) apxuBbl
opraHM3alMu XpaHAaTcA B Poccun.

Bcmynaenue e cuny:

PaccmaTprBaeMblii 3aKOHONPOEKT, B cjy4ae
ero MNPUHSTUS, MOXET BCTYNHUTb B CHIY
(moJIHOCTBIO WJIM 4YacTU4YHO) € 1 sHBaps

2015 ropa.

HO,Z[BO,Z[H HUTOTI, Mbl CHUTAaeM, 4YTO H3SMEHEHH],

npejJjiaraemMble 3aKOHONPOEKTOM,
HalpasJieHbl Ha:
[.  OrpaHuyeHue KCII0JIb30BaHUSA

0 PIIOPHBIX KOMIIAHUKA HAJIOTOBBIMU
pe3sugeHTaMu P®;

[I. BHeapeHuWe HOBOW OTYETHOCTH H

HaJIOTOBBIX 0043aTeJILCTB
pe3usieHTOB P®, KOHTPOJIUPYHOIUX
KUK;

[I. BBegeHWe OCHOBAaHUA AJis1 3alPOCOB
HaJIOTOBBIMU opraHaMu PO
HnHpopMalMd 0  COGCTBEHHHUKaxX
0pPIIOPHBIX KOMIAHUH.

[losiBs1EHUE HOBOM  OTYETHOCTH H
HaJIOTOBbIX 0053aTeJIbCTB IOBJEYEeT HOBbIE
pacxojpbl, CBsI3aHHble C OOCJHy:KMBaHUEM U
OyxraJTepcKuM y4eToM 6GOJIbIIMHCTBA

0pPIIOPHBIX CTPYKTYP.

C apyro# CTOpOHBI, MbI TaKXKe MoJlaraeM, 4YTo
JlaHHBIM 3aKOHOMPOEKT B HACTOsIee BpeMs,
yCTAHABJIMBAET JIOCTaTO4YHO
HenpopaboTaHHble TOJIOXKEHUS], KOTOpbIe
O6bLI0 OBl TPYAHO peasu30BbIBaTb Ha
NpPAaKTHKe U COOJIIOAATh. IJTO O3HAYAET, UTO
KJUEHTbl M HX KOHCYJbTAHTbl JOJDKHBI
poaHaJM3uPOBATh BCe BO3MOXXHbIe
nocJeCTBUSI HOBOBBEJEHUW U MPOAYMAThb

[II. Main (executive) officials of the
organization carry out their
activities in the RF;

IV.  Accounting of the company is
conducted in the RF and/or the
archives of the organization are
stored in the RF.

Entry into force:

The Bill, if adopted, can potentially enter
into force (as a whole or in part) starting
from January 1, 2015.

To sum it up, we consider that the changes
introduced by the Bill are aimed at:

[.  Tightening the use of off-shore
companies by RF tax residents;

[I. Introducing new reporting and tax
obligations of RF tax residents
controlling CFCs;

[II. Providing the basis for RF tax
authorities to request information
on the owners of off-shore
companies.

Such new reporting and tax obligations
would incur new costs in connection with
the maintenance and accounting of most of
off-shore vehicles.

On the other hand, we consider that the Bill
currently sets quite raw concepts which
would be difficult to implement and
comply with. All of this means that clients
and their advisers shall review and analyze
all potential consequences and alternative
ways to restructure their business in order
to comply with the new rules and
regulations.




Newsletter
Page 6 of 6

aJbTepHAaTUBHbIE MYTH PEeCTPYKTYypHU3ALUU
uxX OH3Heca B ILeJiAX COOJIIOJIEHHUS HOBBIX
TpeboBaHUM 3aKOHOAATENIbCTBA.

JonoanumenvHyro uHgopmayuro Bel mosxceme
noayvums, 06pamuswucb K cmapuum
napmuepam Hawel gupmvul C. Arumup3oesy u
M. Tpogpumosy no 8blUWEYKA3aHHbIM
pekesusumanm.

For additional information please contact
the senior partners of our firm, S. Alimirzoev
and M. Trofimov using the contact details
mentioned above.




