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NEWSLETTER OF 30.05.2013

Hacrosimuii  mHQOpManMoHHBIA  OIOJUIETEHD
IIOCBAIIIEH  BOIIPOCaM  WCIIOJIb30BAaHUS B
rpaxaaHckoM  obopore B Poccuiickoit
@enepauuy  JIEKTPOHHOM  MOAIUCH  HA
OCHOBAHUU JIEHCTBYIOIIETO 3aKOHOIATENILCTBA.

OO0wmas nugopmanus

B nacrosimee Bpemsi Ha MpaKTHKE BCE Yalle
BO3HHMKAIOT BOINPOCHl IO  HCIOJIb30BAHUIO
AJIEKTPOHHBIX JIOKYMEHTOB B TI'Pa)KIaHCKUX
NPABOOTHOWICHUAX JUIA IeJiel  YHpOILEHUs
noKyMeHTooOopoTa. Tak, Ha BO3MOXKHOCTh
UCTOJb30BAHUS  DJICKTPOHHBIX JOKYMEHTOB
IIPY COBEPILEHUM CHEJIOK yKa3bplBalOT ILI. 1, 2
ct. 160, m. 2 c1. 434 I'paxk1aHCKOIO KOJEKca
Poccuiickoit denepanuu. KiroueBpiMm
3JIEMEHTOM 3JIEKTPOHHOIO JOKyMEHTO000pOTa
SBIISICTCS AJIEKTPOHHAS ITOJIITUCH.

C 01 wmrons 2013 r. mpekpaTuT cBoe AEiCTBHE
®enepanbubiii 3akoH oT 10 suBaps 2002 .
Nel-®@3  «O6  snexkTpoHHOW  1M(POBOH
noamucu» (manee — DOUII), wu Bompockl
UCIIOJIb30BAHUS DJIEKTPOHHOW TOJMUCH OyIyT
PEryIupoBaThCs TOJILKO denepalbHBIM
3akoHOM OT 06 ampenst 2011 r. Ne63-D3 «O6
ANEeKTpoHHOU moamucu» (manee — OII) (mpu
3TOM JOKYMEHTHI, paHee moanucanabie DI,
MPUPABHUBAIOTCS K TIOJMUCAHHBIM YCUJICHHOMN
kBanuunupoBanHoit Il (cm. HacTosmuit
OIOJITIETEHD HUKE)).

ITon OII nonumaercs wuHpopManus B
AIIEKTPOHHOU (hopMe, KOTopasi MPUCOEIMHEHA
K JApyroit uHpopMauu B 3MEKTPOHHOMN opme
(moxmuceiBaeMoi HMH(OpMANMM) WIM HHBIM
o0pa3oM cBsi3aHa ¢ TakoW HHpoOpMauued u
KOTOpasi UCHOJb3YeTCA [UId  OIpPENENIECHUs
JMIa, TMOANHUCHIBaromero uHpopmanuo (m. 1
a63. 1 ct. 2 denepanbHOro 3akoHa Ne63-D3).

OIl nopapa3nensieTcs Ha HECKOJIBKO BHJIOB:
npocmas Jll, KOTOpass TOJIBKO MOJITBEPKIAACT

This newsletter is dedicated to the use of
electronic signature in the civil circulation of
the Russian Federation on the basis of the
existing legislation.

General information

Currently, the practice is increasingly raising
questions about the use of electronic
documents in civil matters for the purpose of
simplifying document circulation. Thus, the
use of electronic documents in transactions is
stated in par. 1, 2 art. 160, par. 2 art 434 of the
Russian Federation Civil Code. The main
element of the electronic document circulation
is the electronic signature.

Since July 1st, 2013, Federal Law dated
January 10th, 2002 No. 1-FZ "On electronic
digital signature" (hereinafter — EDS) shall be
terminated, and the use of electronic signature
will be only regulated by Federal Law of April
6th, 2011 No. 63-FZ "On electronic signature"
(hereinafter — ES), (documents previously
signed with EDS will be considered as signed
with reinforced qualified ES (see this
newsletter below)).

ES is an information in electronic form, which
is joined to other information in electronic
form (the information being signed), or
otherwise connected with this information and
is used to identify the person signing the
information (par. 1, art. 2 of Federal Law No.
63-FZ).

ES is divided into several types: simple ES,
which only confirms the fact of the formation
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¢dakt ¢dopmupoBanus Il ompeneneHHbIM
aunoM, a Takke ycunewnaa Oll, xoropas
IOMHMO  YKa3aHHOTO  BBIIIE  IIO3BOJIAET
KPUITOTpaprueCKu npeoOpa3oBbIBAThH
MOJITUCHIBAEMYIO MH(OPMAINIO, OOHAPYKUThH
(bakT BHECEHHS HM3MEHEHUH B 3JICKTPOHHBIHI
JOKYMEHT I10CJIE MOMEHTA €r0 MOANHCAHUSI U

co3zaercs C HCII0JIb30BAaHUEM
cCHelManu3upoBaHHblx  cpeacts Ol (B
YaCTHOCTH, CIELIMAJIM3UPOBAHHbIE

porpaMMHbBIE TMPOAYKTHI). [lng monmucanus
AJIEKTPOHHOI'O0 JOKyMEHTa ycwieHHoil OlI
ucnomab3yercsa kimod JI1, ans pacmppoBku u
IIPOBEPKU TAKOI0 JOKYMEHTAa MCIIOJIb3YeTCs
KIIFOY MIPOBEPKHU OIL JlokymeHTOM,
MOATBEPXKIAIOLIUM  [PUHAJIEKHOCTh KIIH04a
npoeepkn Ol TomMy wnM uWHOMY JuLYy,
ABNsIETCA cepmugukam karoya npogepku III.
Ero Belmaer  yodocmoeepsowuii  yeHmp,
ABJIAIOIIMNACA  IOPUIMYECKMM  JIMLOM  WJIU
VMHIUBUIYaJIbHBIM NIPEAIIPUHUMATEIIEM, B BUIE
JIEKTPOHHOTO JOKYMEHTa WIH JOKyMEHTa Ha
OymaxxHoM HocuTene. Ycunennas Oll, B cBoro

ouepeib, MOJIPA3ICIIACTCSI Ha
HeK8ANUDUYUPOBAHHYIO "
keanuguyuposannyro  IOIl,  0cOOEHHOCTBHIO

MIOCJIEAHEN SABIAETCSA TO, YTO KIIIOU MPOBEPKU
takoii OIl yka3aH B KBaJIU(pHUIUPOBAHHOM
ceptudukare (T.e. cepTUHKaTE, KOTOPHIil
BBIJAETCS YIOCTOBEPSAIOLIUM LIEHTPOM,
IIPOLIEAIINM aKKpEeIUTAaluIo B MHUHHCTEPCTBE
CBA3U u MacCOBBIX KOMMYHHKAaIH
Poccuiickoit @enepanun).
Ipusnanue C)1| aHAJIOTOM
COOCTBEHHOPYYHOI MOANHUCH

A) CornacHo 1. 1 cT. 6 @enepanbHOro 3aKoHa
Ne63-®@3 Bo Bcex ciayyasx DIEKTPOHHBIN
JOKYMEHT NPU3HAETCS aHAJIOIOM JOKYMEHTA,
MOJIMTUCAHHOTO COOCTBEHHOPYYHOH MOAMHUCHIO,
KOrZla  TakOW  DJIEKTPOHHBIM  JOKYMEHT
MOJIUCAaH YCWJIEHHOW KBaTM(PUUUPOBAHHOMN
OIl (xpome ciyyaeB, eciau QenepalbHbBIMU
3aKOHAMHU WIH IPUHUMAEMbIMU B
COOTBETCTBUM C HHMMHU  HOPMAaTUBHBIMU
[PaBOBBIMU aKTaMH YCTaHOBJIEHO TpeOOoBaHUE
O HEOOXOIMMOCTH COCTABJICHHS JIOKyMEHTa
UCKIIIOYUTENLHO Ha OymaxxHOM Hocutene). Ha
MOMEHT COCTaBJICHHUS JAaHHOIO OOJUIETEeHs

of ES by a particular person, and reinforced
ES, which in addition to the above-mentioned
allows to convert a signed information
cryptographically, to detect the fact of changes
to the electronic document after its signing and
is created with the use of specialized ES tools
(in particular, specialized software). For
signing an electronic document with a
reinforced ES, a key of the ES is used, to
decrypt and check such document a
verification key of the ES is used. The
document confirming the possession of a
verification ES key to a person is a certificate
of an ES verification key. It is given by a
certification authority, which may be a legal
entity or individual entrepreneur, in the form of
an electronic document or a document in the
paper format. Reinforced ES, in its turn, is
divided into unqualified and qualified ES. The
peculiarity of the latter is that a verification
key of this ES is set forth in a qualified
certificate (i.e. a certificate, which is issued by
a certification authority accredited with the
Ministry of Communications and Mass Media
of the Russian Federation).

Recognition of ES as a substitute of a
handwritten signature.

A) In accordance with par. 1 of art. 6 of
Federal Law No. 63-FZ in all cases an
electronic document is considered as an
analogue of a document signed with a
handwritten signature if such electronic
document is signed with a reinforced qualified
ES (except for cases when federal laws or
regulations adopted in accordance with them
state a requirement on the necessity of drafting
the document only in the paper format). As of
the date of drafting this newsletter such
regulations have not been adopted.
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TAaKUX HOPMATHUBHBIX aKTOB HC IIPUHUMAJIOCH.

b) Cornacho n. 2 cr. 6 denepanpHOro 3akoHa

Ne63-D3 AIEKTPOHHBIN JOKYMEHT,
MIOATIUCAHHBIN IIPOCTOM oIl J5RI05
HekBanmupuuupoBanHo  OIl,  mpusHaercs
aHaJIOTOM JIOKYMEHTA, MOANHUCAHHOTO
COOCTBEHHOPYYHOW TOJMUCHIO, TOJIBKO B
cllyyastX,  YCTAQHOBJIEHHBIX  (pellepalbHbIMU

3aKOHaMH, NIpUHUMACMbIMU B COOTBCTCTBUU C
HUMHU HOPMATUBHBIMU IIPABOBBIMH dKTaMU HUJIN

CorjlalliICHUEM MCKIAY yY4aCTHUKaMHU
9JICKTPOHHOT'O BBaHMO,Z[efICTBHSI.

I ¢ Toukm 3peHust (HPOPMHPOBAHUS
Oyxrajarepckou OTYETHOCTH U ee

KBAIM(PUKAIMM Ui Lejdedl HAaJOroBbIX
NPaBOOTHOLIECHUH

Ha ocHoBanuu cr. 9 ®enepanbHOro 3aKkoHa OT

06 pmekabps 2011 1. Ned02-®3 «O
OyXraJiTepckoM  ydere»  Kaxabld  (akr
XO3IUCTBEHHOM JKU3HU O IJICKUT
0(OpMIICHHIO MIEPBUYHBIM YYETHBIM
nokymentom. Cormacuo m. 5 cr. 9
denepanbHOro 3aKOHa Ned402-D3
MpeayCMaTpUBAETCA BO3MOXKHOCTB
COCTaBJICHUS IEPBUYHBIX TOKYMEHTOB:

- Ha OyMa)XHOM HOCHTEIIE;

-B BH]IC AIEKTPOHHOTO JIOKYMEHTA,
MOAMUCAHHOTO AJIEKTPOHHON MOAMUCHIO.
Takum  oOpazom, mnpu  (HOPMHPOBAHUU
Oyxrantepckoit OTYETHOCTH MOKHO
UCIOJb30BATh  AJEKTPOHHBIE  JTOKYMEHTHI,
noanucanneie D11 B To e BpeMsi BOZHUKAET
BOIIPOC, TMpPU  KAaKUX  YCIOBUSX  TaKue
AJIEKTPOHHbIE JOKYMEHTBI OoynyT
MIPU3HABATHCS HaJIOTOBBIMU opraHamu
JOCTaTOYHBIMH JUIA pacyeTa W  yIJaThl
HAJIOTOB, WHBIX IUIATeXe  (UCKATBHOTO
XapakTepa.

B Hacrosiiee BpeMs, UCXOIS U3 CIOKUBILICHCS
NPAaKTUKU M HEOo(PUUHUANbHBIX pa3bsICHEHUI
®HC Poccun, Munduna Poccun MOXHO
BBIJICIIUTh HECKOJIBKO OCHOBHBIX IOAXOJOB K

BOIIPpOCY MMpU3HAHUA SJICKTPOHHBIX
HAOKYMCHTOB, OATIMCaHHBIX 91_[,
AdHaAJIOTUYHBIMU oA CaHHbIM

COOCTBEHHOPYYHOW TOANUCHI0O Ha OyMaKHOM

B) According to par. 2 art. 6 of Federal Law
No. 63-FZ an electronic document signed with
a simple ES or an unqualified ES is recognized
as an analogue of a document signed with a
handwritten signature, only in cases stipulated
by federal laws, regulations adopted in
accordance with them or by agreement
between the participants of the electronic
interaction.

ES in the context of formation of accounting
and its qualification for the purposes of tax
relations

On the basis of art. 9 of Federal Law of
December 06th, 2011 No. 402-FZ "On
accounting" each act of business life is subject
to the reflection with primary accounting
records. According to par. 5 art. 9 of Federal
Law No.4-FZ the following possibilities of
drawing up primary documents are provided;

- in the paper format;

- in the form of an electronic document signed
with electronic signature.

Thus, electronic documents signed with
electronic signature can be used in the
formation of accounting. At the same time,
there is a question under what conditions such
electronic documents would be recognized as
adequate for calculation and payment of taxes,
or other payments of fiscal nature.

At present, by reference to the current practice
and informal explanations of the Federal Tax
Service of Russia, the Ministry of Finance of
Russia there are several main approaches to the
issue of recognition of electronic documents
signed with electronic signature similar to
signed with handwritten signature in the paper
format.
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HOCHUTCIIC.

A) KoHcepBaTuBHBIM NOAXOA: Ui Lenei
HAJIOTOOOJIOKEHUSI ~ NPUHUMAIOTCS  TOJIBKO
JOKYMEHTHI, MO/ CAHHBIC
kBanuuuuposannoi 1.

OcHOBHasg 4YacThb pa3bsICHEHUHW C JTAHHOU
no3uiMedl Oblla JaHa B OTHOIICHHH YdYeTa
pacxomoB mo Hamory Ha mpubbuib. CyTh
chOpPMUPOBAHHON MO3UIMH: K YYETy MOTYT

MPUHUMATLCS JIMIITb pacxoasbl, KOTOPBIC
MOATBCPIKAAIOTCA SJICKTPOHHBIMHU
HAOKYMCHTaMU, oA CaHHbIMH

kBanuuuuposannoi 1.

JlaHHBIA BBIBOJ, B YaCTHOCTH, CIIEAYET U3
nuceM Munpuna Poccunm ot 20 nexaOps
2012 r. Ne03-03-06/1/710, ot 26 aBrycra
2011 r. Ne03-03-06/1/521, ot 10 oxTs16ps 2011
r. Ne03-03-06/1/645, or 11 suBapsa 2012 r.
Ne03-02-07/1-2, ot 31 urons 2012 r. Ne03-03-
06/2/85, ot 28 mas 2012 r. Ne03-03-06/2/67,
ot 20 nekabps 2012 r. Ne03-03-06/1/710, 25
nexabps 2012 r. Ne03-03-06/2/139.

b) JlubepanbHelii  moAxoa: IS LENeH
HAJIOTOO00JIOKEHUS MOTYT TaK)Ke MPUHUMATHCS
JOKYMEHTHI, MOJITMCAaHHBIE
HekBanuduuupoBanHoi DI, ecnu nmoanucanue
JOKYMEHTOB  HekBanuduuupoBanHoit Ol
IIPENYCMOTPEHO COTJIALICHUEM MEXIY
YY4aCTHUKAMHU DJIEKTPOHHOT'O B3aUMOJCHCTBHS.

Takoll 1moaxoj, B YaCTHOCTH, IPUMEHSETCS B
Iucome @®HC Poccuu om 24 nosaopsa 2011 o.
NeEJ[-4-3/19693@.

HeoOxomuMo  oTMETUTh, YTO OyKBalbHOE
TOJIKOBaHHE HOPM CT. 6 DenepanibHOro 3aKoHa
Ne63-d3 He mMNO3BOIAET CHENAThL BBLIBOL O
HEBO3MOXXHOCTH  NPHU3HAHHUS  BJICKTPOHHBIX
JOKYMEHTOB, MOIMHMCAHHBIX HHBIMH BHUJAAMU
OIl, «kpome kBanmbpunupoBanuon  IlI,
OpUEMJIEMBIMH U LeJed MOATBEPKIACHUS
PacxoJI0B B HAJIOTOBBIX OPTraHOB.

B Hacrosimee BpeMst OTCYTCTBYeT Kakas-1100
CIIOKMBIIasicss ~ cyAeOHas  NpaKkTHKa 1O
yKa3aHHOMY BBbIIIE acrekTy npumeHenus OII.
Hano mnomarath, 4YTO  COOTBETCTBYIOLIHE

A) Conservative approach: documents signed
with a qualified ES are the only documents that
are accepted for tax purposes.

The main part of explanations for this position
was given in relation to the accounting of
income tax expenses.
The essence of the formulated position: costs
that are confirmed with electronic documents
signed with a qualified ES are the only which
may be reflected in the accounting records.

This conclusion is stated, in particular, in the
letters of the Ministry of Finance of Russia
from December 20th, 2012 No. 03-03-
06/1/710, from August 26th, 2011 No. 03-03-
06/1/521, October 10th, 2011 No. 03-03-
06/1/645, from January 11th, 2012 No. 03-02-
07/1-2, from July 3Ist, 2012 No. 03-03-
06/2/85, May 28th, 2012 No. 03-03-06/2/67,
December 25th, 2012 No. 03-03-06/2/139.

B) Liberal approach: documents signed with an
unqualified ES may be also accepted for tax
purposes when signing the documents with an
unqualified ES is provided by agreement
between the participants of the electronic
interaction.

This approach has particular application in
Letter of the Federal Tax Service of Russia
dated November 24th, 2011, No. EJ[-4-3/19693

@.

It should be noted that a literal interpretation of
the regulations of art. 6 of Federal Law No. 63-
FZ does not allow to make a conclusion about
the impossibility of recognition of electronic
documents signed with other types of ES,
except for qualified ES, as acceptable to
substantiate expenses to the tax authorities.

At present, there is no existing developed court
practice on the above aspect of the use of ES.
We should assume that relevant court decisions
may appear in the near future.
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CyleOHbIE PELICHHsI MOTYT TOSBHUTHCS YK€ B
Omkaiiiiee BpeMms.

HononrnumenvHyro unghopmayuio 6wl modceme
ROYHUUMb 0OPAMUBUUCH K NAPMHepam Hauletl
dupmor C. Anumupzoesy u M. Tpogpumosy no
BbIUUEYKAZAHHBIM PEKEUZUMAM.

For additional information please contact the
partners of our firm, S. Alimirzoev and M.

Trofimov using the contact details mentioned
above.




